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STATUTES AND Of See 


22 D.C. Code, Section 201 


Definition and penalty. 


"Whoever, by means of any instrument, medicine, 
drug or other means whatever, procures Or jproduces, 
or attempts to procure or produce an abortion or 
miscarriage on any woman, unless the same were 
done as necessary for the preservation of the mother's 
life or health and under the direction of a competent 
licensed practitioner of medicine, shall be imprisoned 
in the penitentiary not less than one year or! not more 
than ten years; or if the death of the mother! results 
therefrom, the person procuring or producing, or 
attempting to procure OT produce the abortion or 
miscarriage shall be guilty of second degree murder. WW 


18 U.S. Code, Section 371 
Conspiracy to commit offense or to defraud United States. 
"If two or more persons conspire either to 
to commit any offense against the United States, 
or to defraud the United States, or any agency 
thereof in any manner Or for any purpose, and one 
or more of such persons do any act to effect the 
object of the conspiracy, each shall be fined not 
more than $10,000 or imprisoned not more than 
five years, or both. | 
If, however, the offense, the commission of 
which is the object of the conspiracy, is a| 
misdemeanor only, the punishment for such 
conspiracy shall not exceed the maximum punishment 
provided for such misdemeanor. "' | 
28 U.S. Code, Section 2255. 
| 


Federal custody; remedies on motion attacking sentence 


"A prisoner in custody under sentence of a 
court established by Act of Congress claiming 
the right to be released upon the ground that the 


sentence was imposed in violation of the Constitution 

or laws of the United States, or that the court was 
without jurisdiction to impose such sentence, or that 

the sentence was in excess of the maximum authorized by 
law, or is otherwise subject to collateral attack, may 
move the court which imposed the sentence to vacate, 

set aside or correct the sentence. 


A motion for such relief may be made at any time. 


Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to 
be served upon the United States Attorney, grant 
a prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with 
respect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sen- 
tence imposed was not authorized by law or otherwise 
open to collateral attack, or that there has been 
such a denial or infringement of the constitutional 
rights of the prisoner as to render the judgment 
vulnerable 'to collateral attack, the court shall vacate 
and set the’ judgment aside and shall discharge the 
prisoner or resentence him or grant a new trial or 
correct the sentence as may appear appropriate. 


A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 


The sentencing court shall not be required to 
entertain a second or successive motion for similar 
relief on behalf of the same prisoner. 


An appeal may be taken to the court of appeals 
from the order entered on the motion as froma 
final judgment on application for a writ of habeas 
corpus. 


An application for a writ of habeas corpus in 
behalf of a prisoner who is authorized to apply for 
relief by motion pursuant to this section, shall not be 
entertained if it appears that the applicant has 
failed to apply for relief, by motion, to the court 
which sentenced him, or that such court has denied 
him relief, unless it also appears that the remedy by 
motion is inadequate or ineffective to test the legality 
of his detention." 


Title 2, Section 102, D.C. Code 


License required - Terms of license to be observed. 


"No person shall practice the healing art in the 
District of Columbia who is not (a) licensed so to 
do, or (b) if exempted from licensure under sections 
2-133 or 2-134, then duly registered. 


No person shall practice the healing art in the 
District of Columbia otherwise than in accordance 
with the terms of his license or of his registration, 
as the case may be." 


Title 2, Section 130(b) D.C. Code 
Penalties 
| 
"Any person violating the provisions of section 
2-102 shall be punished, for the first offense, by a 
fine of not more than $500 or by imprisonment for 
not more than six months, or by both such fine and 
imprisonment; for the second offense, by a fine of 
not more than $1, 000 or by imprisonment for not 
more than one year, or by both such fine and 
imprisonment; and for the third and subsequent) 
offenses, by a fine of not more than $5,000 or | 
imprisonment for not more than five years, or by 
both such fine and imprisonment 


| 

(c) For the purposes of subsection(b) of this’ 
section, an offender shall be considered a second or 
subsequent offender, as the case may be, if he: 
previously has been convicted of the offense of | 
practicing medicine or the healing art without a 
license, either in the District of Columbia or in any 
of the States or Territories of the United States. 
After an offender has been convicted of the violation 
of the provisions of section 2-102, but prior to 
pronouncement of sentence, the court shall be 
advised by the United States attorney whether the 
conviction is the offender's first or a subsequent 
offense. If it is not a first offense, the United States 
attorney shall file an information setting forth the 
prior conviction or convictions. The offender shall 
have the opportunity in open court to affirm or ideny 
that he is identical with the person previously convicted. 


If the offender is found by the jury to be the 
person previously convicted, or if he 
acknowledges that he is such person, he shall 
be sentenced as prescribed in subsection (b) 
of this section." 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


Can Title 22, Section 201 of the United States Code, a 


| 
statute which was promulgated strictly as a substantive social 


measure, be declared unconstitutional in part and at the same 


time leave only the regulatory portion intact. 


This case was previously before this Honorable Court. No. 21673, 


consolidated with U.S. v. Thomas 


U.S. v Eric Edmonston, Jr. 


Martini, No. 21671 and U.S. v. Doris W. Hull, No. 21672. 


REFERENCES TO RULINGS 


Decision of the Court in No. 21673, 
March 3,1969 


Trial Court's denial of appellant's first 
motion under 28-2255, November 12,1969 


Trial Court's denial of appellant's second 
motion under Title 28 U.S.C. Section 2255, 
April 13,1970 


STATEMENT OF THE CASE 


Appellant was convicted of one count of conspiracy, three 
counts of attempted abortion and three counts of abortion and was 
sentenced to from 5 to 15 years for violations of U.S. Code, Title 
18, Section 371 (Conspiracy) and D.C. Code, Title 22, Section 201 
(Abortion and Attempted Abortion). The evidence showed only that 
he was a driver and in no way 2 participant in any medical pro- 
cedure. There were two co-defendants, one of them is Anat 


12 to 36 years and the other one, an actual participant, is on 


probation (Cr. No. 1302-66). 


Appellant appealed the judgment entered against nee to 
the United States Court of Appeals for the District of Columbia 
Circuit on the ground that the D. C. Code, Title 22, Section 201 


was unconstitutional and filed a lengthy brief on his behalf! His 
| 
conviction was confirmed (No. 21,673). See appellant's brief in 


that case on constitutional issue. | 


| 
A short time thereafter in People v. Leon Phillip Belous,/ 
| 


CR 12739, the Supreme Court of the State of California declared 
| 

the California abortion law, which was similar to the D. Cc. Law, 

unconstitutional. In that case the accused was a practicing 


physician who referred a patient to an unlicensed practitioner. 


His conviction was reversed. 


NS 


458 P.24194, 80 Cal. Rptr. 354 (1969) 


As a result of this decision appellant filed a title 28, Section 
2255 motion. It was denied by the trial court, and is the subject of 
the present appeal in No. 23, 889. 

On November 10,1969, in the case of the United States of 
America v. Milan Vuitch, United States District Court for the 
District of Columbia, CR 1044-68 a judge of the United States 
District Court for the District of Columbia Circuit held Section 210 
of Title 22, D.C. Code unconstitutional as applied to a licensed 
practitioner. In this decision the Court held that the substantive 
provisions could be declared unconstitutional and could be severed 


from the regulatory provision which the Court allowed to remain. 


Appellant then filed a second motion pursuant to Title 28, 


U.S. Code, Section 2255 based on the Vuitch decision. This 
second motion was also denied and is presently pending in this 
Honorable Court, No. 24, 233. 

Appellant has moved for consolidation of the two pending 
appeals, No. 23889 and No. 24233, for purposes of submitting 


briefs and presenting oral argument. 


ARGUMENT 


When a law is promulgated by Congress and made a part 


of laws of the District of Columbia, the wording must be carefully 


scrutinized to determine its substantive meaning. The law in 


question, Title 22, D.C. Code, Section 201 was written with the 


intent of prohibiting abortions except ''as necessary for the 


| 
preservation of the mother's life or health..'' With this section 


deleted the law takes on an entirely different meaning. 
The law as written states in pertinent part: 


Whoever. . .produces. . . an 
abortion. . .on any woman, unless 
the same were done as necessary for 
the preservation of the mother's life or 
health and under the direction of a competent 
licensed practitioner of medicine, shall be 


imprisoned.... 


Deleted by the Vuitch case is the following clause: 


| 
unless the same were done as necessary for 
the preservation of the mother's life or | 
health and 


The remaining wording reads: 


Whoever...produces...an abortion. ..on 
any woman under the direction of a competent 
licensed practitioner of medicine, shall be 


imprisoned.... 


Tn the case of United States of America v. Milan Vuitch, 
Criminal No. 1043-68, decided November 10, 1969 the | 
Court held Section 210 of title 22 D.C. Code unconstitutional 


as applied toa licensed practitioner. 


The Courts have the power to interpret the law but do 
not have the power to rewrite the law. No longer does the 
Statute prohibit abortions by duly registered abortionists but 


merely prohibits the production of an abortion by an unlicensed 


as Gangeeae sae 


abortionist. It appears that the Court has taken the previously 
Singularly classified "abortionist" and separated him into two 
classes "licensed" and "unlicensed" and now wishes to free the 
former of any guilt and to prosecute the latter as a felon, a 
more serious violator, than the unlicensed physician who may 
perform a more major operation than a simple abortion and 
yet be charged only with a misdemeanor offense. The Courts 
cannot constitutionally rewrite a Statute in this manner. 2 

The basic facts relating to abortion as a social 
phenomenon in the United States are relevant to the consideration 
of the question of whether the right to bear offspring is a fumiamental 
right and whether the state has any, or a sufficient interest to 


require enforced childbearing for women and enforced withholding 


2 


“Tn United States v. Reese, 92 U.S.214 (1875), the court held 
that the objectionable statut was void in toto and therefore 
there was no statute under which the defendant could be prosecuted. 


by doctors of their best medical knowledge. 3 
If these doctors are to forsake their Hippocratic Oath and 
not serve those in need of their services it is to be expected that 


someone will step in to provide that service. To isolate abortionists 


from others who may practice the healing arts without a license 


including those who may perform major operations and make the 
penalties for said abortionists more severe is a violation of the 
Fifth Amendment to the United States Constitution which grants 
all citizens equal protection under the law. | 
Important and representative segments of society have 
indicated their recognition and acceptance of a personal right to 
make decisions regarding the bearing of children. Just recently, 
at its 1968 annual convention in November, the American Public 
Health Association declared that this was a personal right and that 
there was, on the part of human beings, "an accepted right to 
determine freely the number and spacing of their children". Even 
earlier the Citizens Advisory Council on the Status of Women, 
appointed by the President of the United States, whose chairman 
was Senator Maureen Neuberger, had stated that it was meonemiced 


that the right of a woman to determine her own reproductive life is 


a basic human right In addition, the section of Family Law 


People v. Belous, 458 P.24 194, 80 Cal. Rptr. 354(1969) 
| 
People of the State of Michigan v. Dr. Jesse Ketchum and 
Judith Ketchum, 46th District Court, State of Michigan, 
| 


ecided March 30, 197Q. 


Sidney G. Babbitz, M.D. v. E. Michael McCann, No. 69-C-548 
VS. District Court for the Eastern District of Wisconsin 1970). 


ll. 


of the American Bar Association has stated its conclusion that: 
"The changes in our decisional and statutory 
law express a general recognition that the right 
to limit family size is a basic human right -- 
that ithe individual has a right to free choice and 
self-determination in regard to procreation. " 

The unlicenced abortionists actually served the poor, more 
often than not, because the affluent had other possibilities readily 
available to them. 

Mr. Justice Tom. C. Clark (retired), in writing on this 
subject stated "Our society is currently in the midst of a sexual 
revolution which has cast the problem of abortion into the forefront 
of religious, medical, and legal thought. In my day at the bar all 
discussion of abortion was taboo. For more than sixty years the 
American Medical’ Association had a negative policy respecting 
abortion. The A.M.A. often sought the prosecution of any doctor 
who engaged in the practice of abortion, regardless of the merits of the 
individual situation. Society's general attitude toward abortion was 
such that the patient was ostracised and the doctor was disgraced. 
As in so many other facets of its moral code, however, society was 
hypocritical in its'behavior. Despite the public pronouncements 
against its practice, abortions increased, expecially among married 


women, and judicial action against the participants decreased in 


proportion." (Loyola University Law Review, Volume 2-1969) 


As the law now stands practicing the healing arts without 
a license (D.C. Code Title 2, Section 102) is a violation which is 
a misdemeanor (D.C. Code Title 2, Section 130 (b) punishable 
"by a fine of not more than $500 or by imprisonment for not more 
than six months or by such fine and imprisonment", for the first 
offense. Producing an abortion, however, is treated as a felony. 
The incongruity of the two laws make it clear that Sec. 22-20) was 
never intended to be a regulatory penalizing law only. This was 
not the intent as the clause Nynless necessary for the preservation 
of the mother's life or health" indicates. If an abortion could be 
performed for reasons of health, then to state that only a 
licensed physician could produce an abortion would be the equivalent 
of saying only a licensed physician can practice medicine, as itis 
already stated in D.C. Code, Title 2, Section 102. Thus, if the 
intent of the law was not to be only a regulatory penalizing law against 
unlicensed physicians, then the law itself is saeeee ee for it no 
longer serves the intent from which it was originally framed. 

In the present case the record is devoid of any evidence, 
much less of proof, that the appellant herein, Eric Eémonston, Jr., 
who acted only as chauffeur, had knowledge that Dr. Ewing (co- 
defendant Thomas P. Martini) was an unlicensed physician. The 
only showing was to the contrary, that Thomas P. Martini was known 
to him only as Dr. Ewing and furthermore that Dr. Bwing' s apparent 
knowledge of gynecology and seemingly professional conduct gave 


appellant no reason to believe otherwise. 


13. 


(See Trial Transcript references contained in Appellant's 


USC Section 28-2255 Motion in case No. 24233 in this Court. ) 


Under the Vuitch decision, had Thomas Martini been in 
fact Dr. Ewing or Dr. Martini his conviction would not stand. 
A fortiori unless the record shows, which it does not, that 
appellant knew the principal was not a licensed physician, his 


conviction cannot stand. 


CONCLUSION 


If a woman is viewed as an individual entity, and not as 
a vessel for propagation, without doubt each time she determines 
to bear or not to bear a child she is making perhaps the most 
fundamental decision of her life. There is certainly a constitutional 
right to family planning,as against "compulsory pregnancy". 
D.C. Code, Title 'i22, Section 201 has provided an ambiguous 
framework into which a woman must fit in order to be relieved 
of a child who may be born unwanted, unloved and most certainly 
unplanned. 

When the Court in Vuitch interpreted the statute it turned 
it into one aimed at the prosecution of unlicensed physicians, and 
thus left intact all the associations and implications formerly 
attributed to abortionists. This severance is unconstitutional 
because the prerogative of Congress has been appropriated 


resulting in a substantive rewriting of the law. 


Appellant therefore requests that this Honorable Court 
determine that the entire act, D.C. Code, Title 22, Section 
201 be declared unconstitutional and that appellant's sentence 


be vacated. 


Respectfully submitted. | 


NA ee 


Jra M. Lowe 
Attorney for Eric Edmonston, Jr. 
| 


APPENDIX 


Decision of the Court in No. 21673, March 3,1969. 


No. 21671 - Martini v. United States 
No. 21672 - Hull v. United States 
No. 21673 - Edmonston v. United States 
PER CURIAM: Appellants were each convicted of 
conspiracy to commit abortion, and of attempted and 
completed abortions on three different women. On this 
appeal, they raise numerous points for our consideration, 
only two of which require comment. 
it is true, as all appellants say, that there was 
some confusion at trial, compounded by inconsistent 
rulings, as to whether the prosecution had to show that 
the complaining witnesses were pregnant, or that appellants 
believed them to be pregnant, at the time of the offenses. 
However, the jury instructions on this point were clear 
and correct, and we see no substantial possibility that 
‘the trial itself . . . was prejudicially affected" by the 
prior confusion. Shelton v. United States, 120 U.S. App.D.C. 
65, 66, 343 F. 2d 347, 348, cert. denied, 382 U.S. 856 (1965). 
Appellant Edmonston also contends there was 


insufficient evidence to link him with one of the three 


abortions. Although the direct evidence of his participation 


in this particular abortion was skimpy, we think | 


it was sufficient to take the case to the jury when 
coupled with the convincing proof that Edmonston 

was an important accessory to the other two abortions 
performed by the other appellants at the same place 
within the preceding 30 hours. See Curley v. | 
United States, 81, U.S. App. D.C. 389, 160 F.2d : 


229, cert.denied, 331 U.S. 837 (1947) 


Affirmed. 


| 
2. Trial Court's denial of appellant's first motion under 28- 


2255, November 12, 1969. 
| 
Upon consideration of Defendant Eric Edmonston, 
Jr.'s motion to set aside illegal sentence, pursuant 
to Title 28 u.s.c.8 2255, in the above case, and 


the points and authorities offered in support thereof, 
| 


and in view of a finding after an examination of the 


files and records of this case that the Motion is) without 

merit, it is by the Court this 12th day of November! 

1969, 
ORDERED, that the Motion be and hereby ii 


denied. 


Trial Court's denial of appellant's second motion under 


Title 28 U.S.C. Section 2255, April 13,1970. 


It appearing that a copy of this Court's Order of 


February 26,1970 denying the Motion to Vacate and 


Set Aside Sentence Pursuant to Title 28 U.S.C., 
Section 2255 was not served in timely fashion upon 
Defendant in the above case; it is by the Court this 
13th day of April, 1970, 

ORDERED that this Court's Order of February 
26,1970 be modified to reflect that the Motion be and 
hereby is denied as of this date on grounds that the 
motion, records and files of the case conclusively 
show that the defendant is entitled to no relief as a matter 


of law. 


Copy of the foregoing Brief and Appendix was delivered 


to the Office of the United States Attorney, United States Court 


House, Washington,D.C. this / day of fa 1970. 


